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VILLAS AT TRAFFORD PLACE SUBDIVISION
NAPERVILLE, ILLINOIS
ROADWAY IMPROVEMENT RECAPTURE AGREEMENT

THIS ROADWAY IMPROVEMENT RECAPTURE agreement (“Agreement”) is made and

entered into as of the day of . 2018, by and between K. HOVNANIAN

AT TRAFFORD PLACE, LLC, an Illinois limited liability company, (“K. Hovnanian®)
authorized to conduct business in the State of Illinois with offices located at 1804 N. Naper Blvd.
Suite 200, Naperville, Illinois 60563, and the CITY OF NAPERVILLE, an Illinois municipal
corporation and home rule unit of local government under the laws and Constitution of the State
of Illinois ("City") with offices located at 400 South Eagle Street, Naperville, Illinois, 60540.

WITNESSETH:

WHEREAS, K. Hovnanian has subdivided and is developing certain real property located
in the City commonly known as the Villas at Trafford Place Subdivision which development is

legally described on Exhibit A (“Subject Property”); and



WHEREAS, the City requested that K. Hovnanian construct, or cause to be constructed,
certain off-site roadway improvements necessary to extend Castle Lawn Court (formerly known
as College Road) from the northern border of the Subject Property to 75" Street (“Castle Lawn
Court Improvement”) and the installation of a left-hand turn lane from 75% Street to Castle Lawn
Court (“75™ Street Improvement”), collectively (the “Roadway Improvements”); and

WHEREAS, K. Hovnanian has agreed to construct said Roadway Improvements; and

WHEREAS, in addition to the Villas at Trafford Place Subdivision, the Roadway
Improvements will benefit other property which may connect to and use the Roadway
Improvements in the future (the “Benefited Property”); and

WHEREAS, the City and K. Hovnanian agreed pursuant to that certain annexation
agreement between the City and K. Hovnanian dated May 6, 2015 and recorded in DuPage County
as Document No. R2015-068334 that upon completion of the Roadway Improvements, K.
Hovnanian shall be entitled to recapture of a portion of its costs from property which the City
reasonably determines will be expected to benefit from said Roadway Improvements.

WHEREAS, the City has determined that the property located at 24W575 75 Street,
Naperville, Illinois 60565 is benefited by the Roadway Improvements (“Benefited Property”); and

WHEREAS, the Benefited Property is depicted and legally described on Exhibit B,
attached hereto and made a part hereof; and

WHEREAS, the Roadway Improvements have been constructed in accordance with all
applicable City codes and ordinances, and the approved engineering plans prepared by Roake &
Associates, Incorporated dated June 24, 2015, last revised October 9, 2015 which are attached
hereto and made a part hereof on Exhibit C (the “Approved Engineering Plans”); and

WHEREAS, the Roadway Improvements were completed solely by K. Hovnanian at



Trafford Place, LLC as Owner and Developer of the Subject Property at the time said Roadway
Improvements were constructed and installed, and K. Hovnanian at Trafford Place, LLC represents
and affirms that it is solely entitled to payment of any recapture amounts collected by the City of
Naperville pursuant to this Agreement, and agrees that it shall defend, indemnify and hold the City
harmless from any other individual or entity which claims any right or entitlement of any kind to
said payments; and

WHEREAS, K. Hovnanian is entitled to recapture from the Benefited Property based on
the Certified Costs (defined below) attached hereto as Exhibit D for the cost of constructing the
Roadway Improvements attributable to the Benefited Property to the extent permitted by Illinois
law, including: roadway design, engineering, mass grading, earthwork improvements, utility
relocation, pavement improvements, widening, storm sewer improvements, landscaping traffic
control measures and soil erosion control.

NOW, THEREFORE, in consideration of the promises and the mutual covenants and
agreements hereinafter contained, the Parties agree as follows:

1. Preambles/Authority. The recitations set forth in the foregoing preambles are

material to this Agreement and are expressly incorporated into and made a part of this Agreement
as fully as though set forth in their entirety in this Paragraph 1. This Agreement is entered into by
the City pursuant to (a) the authorities conferred upon it by the provisions of 65 ILCS 5/9-5-1 and
5/9-5-2, and (b) the City’s authorities as a home rule unit of local government pursuant to Article
VII, Section 6 of the Illinois Constitution of 1970.

2. Allocation and Recapture of Certified Costs.

(A)  Allecation. The actual recapture amounts for the Roadway Improvements

shall be based upon the certification of recapture costs (“Certified Costs™) attached hereto



as Exhibit D. The Certified Costs of constructing the Roadway Improvements shall be
allocated to the Benefited Property at a rate of one hundred percent (100%) of the Certified
Cost for the Castle Lawn Court Improvement along the Benefited Property frontage
extending to the southern 75" Street right-of-way line and fifty percent (50%) of the
Certified Cost for the 75" Street Improvement.

(B)  Recapture from Benefited Property. K. Hovnanian or its assign shall be

reimbursed for the portion of the Certified Costs of the Roadway Improvements

attributable to the Benefited Property through the collection of a special and additional

connection fee (the “Recapture Fee”) from the owners and developers of the Benefited

Property on the basis described in Paragraph 2(A) above.

The Recapture Fee and interest shall be collected by the City upon the first to occur
of (i) approval by the City of a final plat of subdivision or re-subdivision or planned unit
development for any portion of the Benefited Property; (ii) approval of final engineering
plans for any portion of the Benefited Property by the City; (iii) connection of any portion
of the Benefited Property to any City utility or roadway improvement; or (iv) annexation
to the City of Naperville.

3. Connection. The Parties acknowledge that all owners and developers of any
portion of the Benefited Property shall have the right to connect to the Roadway Improvements as
long as they first shall have paid the City (a) all recapture amounts owed to K. Hovnanian; and (b)
simple interest computed using the Engineering News Record Construction Cost Index from June
2018. Inno event shall interest exceed the principal amount owed by the owner(s) of the Benefited

Property.



4, Collection and Payvment of Fees. To the extent permitted by law, the City agrees

to endeavor in good faith to collect the Recapture Fee and interest described herein. However, the
parties recognize the possibility of inadvertent omissions or errors. K. Hovnanian agrees that the
City shall not be liable in any way in the event that the City inadvertently fails to collect or enforce
payment of the Recapture Fee or interest thereon. The City’s obligation to collect and pay the
Recapture Fee pursuant to this Agreement constitutes a limited obligation of the City, payable
solely from the amounts received by the City from the owners of Benefiting Property. This
obligation does not now and shall never constitute a general indebtedness of the City within the
meaning of any State of Illinois constitutional or statutory provision or give rise to any pecuniary
liability of the City.

5 Term. This Agreement shall remain in full force and effect until the first to occur
of (a) such time as K. Hovnanian has been fully reimbursed for the portion of the Certified Cost
of constructing the Roadway Improvements attributable to the Benefited Property and has received
all interest payable hereunder, or (b) twenty (20) years from the date of this Agreement.

6. Notice. Notices shall be given by prepaid overnight mail sent by a nationally
recognized delivery service and shall be deemed given two (2) business days after the delivery of
such notice to the delivery service. Notices given by email shall be deemed given on the day of
sending provided such notice is also given by prepaid overnight mail in the manner described
above within one (1) business day of the sending of such emailed notice. The identity of the Parties
and the addresses set forth above may be changed by giving notice as provided above. Any such
notice may also be served by personal delivery thereof to the other party, which delivery shall

constitute service of notice hereunder on the date of such delivery.



If to the City:

City Attorney

Naperville Legal Department
400 S. Eagle Street
Naperville, Illinois 60540

With a copy to:

City Engineer

400 S. Eagle Street
Naperville, Illinois 60540

If to K. Hovnanian;

K. Hovnanian at Trafford Place
1804 N. Naper Blvd. Suite 200
Naperville, Illinois 60563
Attention: Jon Isherwood

Fax No. (630) 210-8869

With a copy to:

Rosanova & Whitaker, Ltd.

30 W. Jefferson Ave. Suite 200
Naperville, Illinois 60540
Attention: Vince Rosanova
Fax No. (630) 352-3610

Notice may be given to such other address as any party may, from time to time, designate in a

written notice to the other party.

7. Successors and Assigns. This Agreement shall inure to the benefit of, and be

binding upon, K. Hovnanian and its successors, grantees and assigns, and upon successor corporate

authorities of the City and successor municipalities.

8. City Approval. The City agrees to approve this Agreement by ordinance or

resolution. This Agreement shall become effective upon its execution by the parties and the

recording of the Agreement and ordinance or resolution with the DuPage County Recorder.



9. Choice of Law and Venue. This Agreement shall in all respects be subject to and

construed in accordance with and governed by the laws of the State of Illinois. Venue for any
action arising out of the terms or conditions of this Agreement shall be proper only in the Circuit
Court for the Eighteenth Judicial Circuit, DuPage County, Illinois.

10.  Administrative Fee. Simultaneously with the execution of this Agreement, K.

Hovnanian shall pay to the City a $500.00 fee to offset the City’s administrative costs for collection

and remittance of Recapture Amounts.

11. Integration and Amendment. This Agreement contains the entire agreement of

the parties relative to the subject matter hereof. This Agreement may be modified only by written
agreement of the parties.
12.  Remedies.

(A) It is agreed that the parties may, at law or in equity, by suit, action,
mandamus or other proceeding, compel the performance of this Agreement.

(B) In the event of a material breach of this Agreement, the parties agree that
the party claiming breach shall give prompt written notice of such alleged breach, and the
party receiving such notice shall have thirty (30) days after receipt of such notice to correct
such alleged breach, prior to the seeking of any remedy provided for herein (provided,
however, that said thirty (30) day period shall be extended if the defaulting party has
initiated the cure of said default and is diligently proceeding to cure the same).
Notwithstanding the foregoing, or any other provision in this Agreement, if the material
breach alleged is failure by the City to collect the Recapture Fee and/or interest, upon notice
of such breach, the remedies available to K. Hovnanian shall be that: Notwithstanding the

foregoing, or any other provision in this Agreement, if the material breach alleged is failure




by the City to collect the Recapture Fee and/or interest, upon notice of such breach:

1. The City shall request the Benefiting Party to pay the City the Recapture Fee and
interest described herein (hereinafter “Request for Payment”) which payment when
made shall be remitted to K. Hovnanian or its successors, grantees and assigns;

2. If payment is not made by the Benefiting Property Owner in response to the Request
for Payment, the City may, in its sole discretion:

a. Opt to enforce payment of said Recapture Fee and interest
through litigation, and the costs and expenses thereof, including
but not limited to attorney’s fees, shall be paid by K. Hovnanian;
or

b. Upon the written request of K. Hovnanian, assign its rights under
this Agreement to K. Hovnanian for the purposes of enforcement
of payment of said Recapture Fee and interest at K. Hovnanian’s
sole cost.

3. If none of the above has occurred or commenced within six (6) months of the City’s

failure to collect the Recapture Fee and interest, the City shall collect said Recapture
Fee and interest upon the next request by the owner of the Benefiting Property for
annexation, issuance of any permit, approval of any subdivision or PUD plat, or
approval of engineering plans related to the Benefiting Property.

10.  Severability. If any provision of this Agreement is held to be invalid by any court
of competent jurisdiction, such provision shall be deemed to be excised from this Agreement, and
the invalidity thereof shall not affect any other provision contained herein. Notwithstanding the
foregoing, if a court of competent jurisdiction determines by final order that the amount of
Recapture Fees or interest payable hereunder exceeds the amount that may be recaptured under
currently-existing or subsequently-enacted law, then such amount shall be automatically reduced
to the final order amount, as the court then determines would conform to such requirements of law,

so that the provision establishing the Recapture Fees and interest payable may be given force and




effect. No party to this Agreement shall contest the validity or enforceability, or assert the

invalidity or unenforceability, of any provision of this Agreement.

11.  Authorizations. The parties represent and warrant that the individuals executing

this Agreement on their behalf have been duly authorized to do so and that all necessary actions,

authorizations, resolutions, and approvals have been secured prior to the execution and delivery of

this Agreement.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by
their duly authorized corporate officers and have caused their corporate seals to be hereunto affixed
all as of the day and year first above written.

[Signature pages follow]




CITY OF NAPERVILLE

By:
Name: Douglas A. Krieger
Its: City Manager

ATTEST

By:
Name: Pam LaFeber, Ph.D.
Its:  City Clerk

STATE OF ILLINOIS )
) SS
COUNTY OF DUPAGE )

I, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that Douglas A. Krieger and Pam Gallahue , personally known to me to be the City
Manager and City Clerk, respectively, of the City of Naperville, and personally known to me to be
the same persons whose names are subscribed to the foregoing Roadway Improvement Recapture
Agreement, appeared before me this day in person and severally acknowledged to me that as such
City Manager and City Clerk, they signed and delivered the said Agreement, and caused the
corporate seal of said City to be affixed thereto as their free and voluntary act, and as the free and
voluntary act and deed of said City, for the uses and purposes therein set forth.

Given under my hand and official seal, this day of ,2018.

NOTARY PUBLIC

My Commission expires:




K. HOVNANIAN AT TRAFFORD PLACE
An Illinois Limited Liability Company

BY: K. Hovnanian Developments of Illinois, Inc.,
An Illinois corporation

Its Sole Member
7N
/ /.f-_—‘\‘»'
BY: — L -
Andrew Konovodoff

Its: President

STATE OF ILLINOIS )
) SS
COUNTY OF DUPAGE )

I, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that Andrew Konovodoff, personally known to me to be the President of K. Hovnanian at
Trafford Place, LLC, an Illinois limited liability company, and personally known to me to be the
same person whose name is subscribed to the foregoing Roadway Improvement Recapture
Agreement, appeared before me this day in person and severally acknowledged to me that as such
President of said corporation, he signed and delivered the said Agreement, as his free and voluntary
act, and as the free and voluntary act and deed of said corporation, for the uses and purposes therein

set forth.

Given under my hand and official seal, this |f)| lday of A‘SQ‘PIEMDQE 2018.

My Commission expires: 0| / 29.7'/ 2022-

NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES:01/20/22
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PINS, LEGAL DESCRIPTION, COMMON ADDRESS OF SUBJECT PROPERTY

EXHIBIT A

LOT OLD PIN - | NEW PINS

4 08-28-301-040 08-28-301-074

B 08-28-301-075

5 08-28-301-041 08-28-301-041
(not split)

6 08-28-301-042 08-28-301-059

08-28-301-058

7 08-28-301-043 08-28-301-056

08-28-301-057

8 08-28-301-044 08-28-301-061

| - 08-28-301-060

9 08-28-301-045 08-28-301-054

08-28-301-055

10 08-28-301-046 08-28-301-073

08-28-301-072

11 08-28-301-047 08-28-301-071

08-28-301-070

12 08-28-301-048 08-28-301-069

08-28-301-068

13 08-28-301-049 08-28-301-067

08-28-301-066

OUTLOT A 08-28-301-050 08-28-301-050

1 08-28-301-051 08-28-301-051
(not split)

2 08-28-301-052 08-28-301-065

08-28-301-064

3 08-28-301-053 08-28-301-063

- 08-28-301-062

Legal Description: VILLAS AT TRAFFORD PLACE, BEING A SUBDIVISION OF PART OF
SECTION 28, TOWNSHIP 38 NORTH, RANGE 10 EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED OCTOBER 22, 2015, AS
DOCUMENT NUMBER R2015-116803 IN DUPAGE COUNTY, ILLINOIS.

Common Address: 85454 College Road, Naperville, IL 60565
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Common Address: 24w57s 75th Street, Napervllle, IL 60565
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EXHIBIT C
APPROVED ENGINEERING PLANS

FINAL ENGINEERING PLANS AND SPECIFICATIONS
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EXHIBIT D

CERTIFIED COSTS FOR ROADWAY IMPROVEMENTS

Total Castle Lown Cour - Sto. 17+14.97 thru 19+45.82

No, | Item Dascrlption | Unit | Quanllty | __Prce | Totaj
76th Street - Earthwark and Eroslon Control
1 |Eanh Excavation cY 350 [ % 00[§ 1050000
2 |Cutbs and Guiller Removat LF q85 s 10005 485000
3,[Topsed Placamen sY 205|$  1wo00|s 285000
4 |Suedng and Erosion Cantrol Blankel sY 2958 5008 147500
§ |Ditch Check EA 3|§ 3dooo00|s 60000
6 |Bockn Cur 2 LF 36118 - |s __G
Sub-Total 76th Street - Earthwork and Eroslon Control § __ 20,675.00
76th Street - Left Turn Lane - Paving
1 |Undercuts cy 18|8 10200|$ 183600
2 |8~ Aggregete Base Course Type B (CA-6) sY 565 | % 82518 466125
3.|11” Bituminous Concrete Base Course - HMA, NSO SY 450 | $ 48.00 |'$ 2160000
4 [1-114" Leveling Binder (Machine Melhod) - HMA, IL-0 5, N70 sy 450 | § B800|$ 380000
6 [1-314" Ploy. Surface Coursa - HMA, Mix “F~, NSO sY 450 | 1800|8  7,20000
6 |BHuminous Material - Pnme Coat ! GAL 244 | § - |8 -
7 |Combination B8 12 Concrele Curb and Gutter W/ 4" Aggrogale Basel LF 440 | $ 350518 1581000
8 |Ramped Island Noso (IDOT Standard Dalail 606301-04) SF 4415 1800 % 70200
9 |Bituminous Median (1-1/2° Bi Surface Wi3" Blt Base) sY 7013 3600|$ 252000
10 |Pavement Markings & Signago LS 115 6580008 6,580.00
Sub-Total - 76th Stroot - Paving §  64,607.26
76th Streel - Shoulder & ROW Caglle Lawn Ci. - Paving
1 [Fine Grading 8Y 450 [ 5 5% 707 60
2 |1-112" Paveman) Miing sY 1901 $ 18
3 |Leveling Binder - Vanabie Depth SY 19013 $
4 |Aggregate Shoulder Repalr LS 1]s $:
& 8° Aggregate Base Courso Typo B (CA-6) Sy 40513 125] 8
6 }4" Bitluminous Concrels Base Coursa - HMA, NS0 ! SY 405 | $ 45018
7 |2-172" Bitwininaus Concrato Bindar Course - HMA, IL-18, N70 | sY 5]  1poo|s
8.]1-12° Bluminaus Concrele Surface Course - HMA, Mix "C*, N0 | 5Y _ 69518 $
B |Undareuts : = ss s o cy _150)s 000§ 720000
10.{Combination B6.12 Concrols Curb.and GullorW/.4* Aggregute Base ... LE 715 _1780)5.. 281020
11 |Pavameni Markings & S a 1 LS 118 - $ -
Sub-Tolal - 75th Strect - Paving - Driveway Apron $  34,807.80
76ih Street - Storm Sower
7 [18" RCF Slorm Sewar, Type 1 iF 683  4265]% 242020
2 [18" Precasi Concrele Flarod End Section w / Grate EA 2|s 168000|3% 3.32000
3 Jrrench Backfll cy 143 3000)s 42000
Sub-Tolal Onalte - Slorm Sewer 3 £,960.20
Miscellaneous - 76th Stroet
1 [Traffic Control | LS 1]s_ 55000015 %mw
Sub-Tolal MIscobaNOU -7 5ih Streat H ,600.00
Total 76th ROW Imgrovemants I §  134,650.26
Castle Lawn Cour - Sta. ‘!7__-»14'.9? thru 16+45.82 - Earthwork and Eraalon Contral
1 [Exsting Pavomanl Excavalion ! oY 300 | $ 750 225000
2 [vopsod Placemant o Cy 200($ 1500 3,000.00
3 |Seoding and Erosien Control Biankel sY __ 3umis 400 1,33600
. i LF siafs”  200[3 1006
5 | Backfi Curl - LF _ 4pals 160 [3 00
‘Sub-Total Castlo Lawn - Earlhwork and Eraslon Control S 0,380.00
Caotlo Lown Courl - Sta. 17414.97 thru 18+45.82 - Pay .
7 [Fine Grading Y 800 [ ¥ 175 AG0.00
2 11" Agaregale Bage Course Typo B (CA-6) sy B4 |s 1125 7,245 00
3 }2-142" Biluminous Concrele Bindar Course - HMA, IL-19, N50 SY 644 | $ 850 6,118.00 |
4 |1-172" Bilumunous Concrele Surfaco Course - HMA, Mix "C”, NSO sy 644 | 8 700 4,608 00
5 |undoreuts cY 268 |3 4800 12,766.00 |
8 |Antiragate (Prnme Coal) . TON 2|s - -
7 [Combinanan B6 12 Concrote Curb and Guitar WY 4° Agqrepale Basc) LF 48415 17.80 §,305.60
“0,334,60|
win Court - Bla,
e e o [ semls s
1 |inslatied Complete wi Helix Fndn EA 1|8 545700| ¢ §,467.00
Sub-Tolal Niscullaneous - Caslle Lawn Courl $ _ 6467.00
I $  64,191,60

Gastle Lawn Ct Soft Costy

DuPago DOT Permit

Clity of Naperville Reviow/inspection Feo
Clty!/County Bonds

Englnecring

161h Steant Sofi Coste

DuPage DOT Permit

Clty of Naperville Raview/inspection Fee
CRy/County Bonds

Englnaering

Totwl Cost

$1,000

1.8% of cost ostimnote

3% of cost ostimate (76th posted with City and County)
26% of $26600 overall final englneering fee- $6260

Total Cost

$1,000

1.8% of cost estimate

3% of cost estimate (761h pooted with City and County)
26% of $26600 overall final englnacring fee- $6260

Castle Lawn G Gast  Caslls Lavn Sham

$ 46,516.58
0% $ -
27% $ 607 75
2% $ 1,395.50
27% 1.716.52
$ 3,808.76
75 gl 5
$ 422,854.82
100% $ 1,000.00
73% $ 1,842.82
73% $ 737120
3% $ 4,633.48
$ 14,747.60




