PROPERTY ADDRESS:

1200 E DIEHL RD
NAPERVILLE, IL 60563

P.LLN
08-05-302-023

RETURN TO/PREPARED BY:

CITY OF NAPERVILLE
CITY CLERK’S OFFICE

400 SOUTH EAGLE STREET
NAPERVILLE, IL 60540

AMENDED OWNER AND DEVELOPER’S ACKNOWLEDGEMENT
AND ACCEPTANCE AGREEMENT FOR
THE HINES DIEHL ROAD RESUBDIVISION

This Amended Owner and Developer’s Acknowledgement and Acceptance Agreement for
the Hines Diehl Road Resubdivision (“Agreement”) located at 1200 E. Diehl Road,
Naperville, IL 60563, is entered into by and between the City of Naperville, a home rule
unit of local government under the Constitution and laws of the State of Illinois (“CITY”
or “City of Naperville”), with an address of 400 South Eagle Street, Naperville, Illinois
60540, and Diehl Road Owner LLC, a Delaware limited liability company (“OWNER
AND DEVELOPER?”), with offices at 444 W Lake St, Suite 2400, Chicago, IL 60606.
The City and the OWNER AND DEVELOPER are together hereinafter referred to as the
"Parties" and sometimes individually as “Party”.

RECITALS

A. This Agreement pertains to certain real property located within the corporate limits
of the City of Naperville with a common address of 1200 E. Diehl Road, Naperville, IL 60563, having
a parcel identification number of 08-05-302-023, and legally described on Exhibit A and depicted
on Exhibit B (hereinafter referred as the “Subject Property”).

B. The Subject Property is owned by OWNER AND DEVELOPER who intends to
redevelop the Subject Property as outlined in this Agreement.

D. The Subject Property is subject to the terms and conditions set forth in the following
ordinances (“Hines Diehl Road Resubdivision Preliminary Ordinances”), approved for the
Subject Property by the Naperville City Council on November 5, 2024:

Ordinance 24-119 An ordinance approving the rezoning of 1200 E. Diehl from ORI
(Office, Research and Light Industry District) to OCI (Office,
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Commercial, and Institutional) (Hines Diehl Road Resubdivision),
and

Ordinance 24-120 An ordinance approving a preliminary plat of subdivision of Hines
Diehl Road Resubdivision for 1200 E. Diehl Road (Hines Diehl
Road Resubdivision); and

Ordinance 24-121 An ordinance approving a conditional use for a planned unit
development (PUD) and a preliminary PUD plat of Hines Diehl
Road Resubdivision with various zoning deviations and
conditional uses for retail, restaurants, residential, and parking as a
principal use (Hines Diehl Road Resubdivision).

E. OWNER AND DEVELOPER has petitioned the City for approval of a Final Plat
of Subdivision for the Hines Diehl Road Resubdivision (“Final Subdivision Plat”) in order to
subdivide the Subject Property into five (5) lots. Lot 1 (“Lot 1””) and Lot 2 (“Lot 2”) will each be
developed with a maximum 7,500 square foot building to be improved with commercial uses. Lot 3
(“Lot 3”) will be developed with a 5-story multi-family apartment building with 306 units. Currently
Lot 4 (“Lot 4”) is improved with a 2-story parking garage that will remain in place. Lot 5 (“Lot 5”)
will be improved with surface parking and green space.

F. OWNER AND DEVELOPER is also requesting approval of a Final Plat of Planned
Unit Development and final engineering plans for the Hines Diehl Road Resubdivision.

G. The Hines Diehl Road Resubdivision Preliminary Ordinances, the Ordinance approving
the Final Subdivision Plat for the Hines Diehl Road Subdivision and this Agreement, and the
Ordinance approving a Final Plat of Planned Unit Development and final engineering plans for the
Hines Diehl Road Resubdivision are together referenced herein as the “Hines Diehl Road
Entitlements”.

H. By entering into this Agreement, the City is acting pursuant to its home rule authority
under the Constitution and laws of the State of Illinois.

NOW THEREFORE, in consideration of the mutual promises and agreements set forth
herein, the Parties agree as follows:

1. Recitals Incorporated. The foregoing Recitals are incorporated herein as though fully set
forth in this Section 1.

2. Ongoing Compliance. In the development and operation of the SUBJECT PROPERTY,
the OWNER AND DEVELOPER shall be subject to and shall fulfill all conditions set forth
or referenced herein associated with the SUBJECT PROPERTY, including but not limited
to: (i) the terms of this Agreement; (ii) the provisions of the Naperville Municipal Code, as
amended from time to time; (iii) all ordinances and resolutions passed or adopted by the
Naperville City Council related to the Subject Property, including but not limited to the Hines
Diehl Road Resubdivision Preliminary Ordinances, the Ordinances approving the Final Plat
of Subdivision and Final PUD Plat of the Hines Diehl Road Resubdivision; and (iv) all
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applicable laws and regulations. An ordinance or resolution passed or adopted by the
Naperville City Council, other than those related to CITY Building, Fire or Life Safety
Codes, prior to submittal of a building permit for vertical construction, shall not affect the
Hines Diehl Road Entitlements.

3. Development of the Subject Property. Upon commencement of development activity on
the Subject Property, OWNER AND DEVELOPER shall construct all improvements
related to the development of the Subject Property in compliance with final engineering plans
for 1200 E. Diehl Road prepared by V3 Companies, dated January 2025, last revised May 8,
2025 and attached hereto as Exhibit C (“Final Engineering Plans™) at its sole cost. The
City Engineer may, at his or her discretion, permit deviation from the Final Engineering Plans
on written request of the OWNER AND DEVELOPER.

3.1 If OWNER AND DEVELOPER decides to not to develop
the Subject Property for the purposes described herein, but intends instead
to develop the Subject Property for a permitted use under the Naperville
Municipal Code then in effect for the OCI (Office, Commercial, and
Institutional) Zoning District), the Party making such decision shall, before
proceeding with such development, notify the City Zoning Administrator
and the City Attorney in writing and to file a petition for revocation of the
Hines Diehl Road Entitlements (other than Ordinance No. 24-119 rezoning
the Subject Property) with the City Zoning Administrator. If the Party
proceeding with such development fails to timely submit said petition for
revocation, the CITY may revoke the Hines Diehl Road Entitlements (other
than Ordinance No. 24-119 rezoning the Subject Property) and record the
ordinance revoking said ordinances with the DuPage County Recorder. The
CITY shall be entitled to bill the OWNER AND DEVELOPER all costs
associated with such actions, including but not limited to attorney’s fees
(whether in-house or not) and recording costs. If said bill is not paid in full
within thirty (30) days of its issuance, the CITY shall have the right to
record a lien against the Subject Property for those costs plus interest and
attorney’s fees (whether in-house or not) for recording said lien.

4. School Donation. OWNER AND DEVELOPER acknowledges that the required school
donation amount shall be calculated based on Section 7-3-5 (Dedication of Park Lands and
School Sites or For Payments or Fees In Lieu Of) of the Naperville Municipal Code.
OWNER AND DEVELOPER has elected to pay a cash-in-lieu of a contribution of land for
the required school donation pursuant to the ““per permit” provisions set forth in Section 7-3-
5:5.20f the Naperville Municipal Code. OWNER AND DEVELOPER shall make payment
of the applicable per permit school donation amount as a condition to the issuance of a
building permit (vertical construction) for the Subject Property.

OWNER AND DEVELOPER agrees that payment of the school donation shall not be paid
under protest, or otherwise objected to.
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5. Park Donation. OWNER AND DEVELOPER acknowledges that the required park
donation amount shall be calculated based on Section 7-3-5 (Dedication of Park Lands and
School Sites or For Payments or Fees In Lieu Of) of the Naperville Municipal Code.
OWNER AND DEVELOPER has elected to pay a cash-in-lieu of a contribution of land for
the required park donation pursuant to the “per permit” provisions set forth in Section 7-3-
5:5.2 of the Naperville Municipal Code. OWNER AND DEVELOPER shall make
payment of the applicable per permit park donation amount as a condition to the issuance of
a building permit (vertical construction) for the Subject Property.

OWNER AND DEVELOPER agrees that payment of the park donation shall not be paid
under protest, or otherwise objected to.

6. Cross-Access Easement. A cross-access easement shall be granted as depicted and noted
on the Final Plat of Subdivision (the “Cross-Access Easement”). Said Cross-Access
Easement shall not be amended or revoked, or in any way reduced or changed, without City
approval.

7. Declaration of Covenants, Conditions, and Restrictions. OWNER AND DEVELOPER
shall prepare and record a Declaration of Covenants, Conditions, and Restrictions
(“Declaration”) which shall be inclusive of the entire Subject Property which shall reference
the Cross-Access Easement provisions depicted and described on the Final Plat of
Subdivision and shall also include the parking management provisions set forth in Section 8
hereof, including but not limited to a color-coded parking allocation plan (“Parking
Allocation Plan”) which shall be approved in writing by the City’s Zoning Administrator.
Said Parking Allocation Plan may be modified as provided in Section 8 hereof. In addition,
in the body of the Declaration where the Parking Allocation Plan is referenced, the
Declaration shall also note the parking provisions set forth in Section 8 below.

The Declaration shall be recorded by OWNER AND DEVELOPER with the DuPage
County Recorder prior to the sale or rental of any portion of the Subject Property.

The Declaration shall be subject to the review and approval of the City Attorney insofar as it
relates to the provisions set forth or referenced herein regarding the cross-access on the
Subject Property, the Parking Management provisions set forth herein, and the Parking
Allocation Plan approved by the City Zoning Administrator to ensure consistency thereof
with this Agreement and the Final Plat of Subdivision.

OWNER AND DEVELOPER shall be solely liable for all obligations set forth or referenced
herein, set forth in the Declaration, and set forth in the Diehl Road Entitlements until a Lot is
conveyed to a third party, at which time said third party shall be liable for said obligations as
they affect said Lot. The owners of the Lots on the Subject Property shall be jointly and
severally liable for said obligations to the extent they affect the Subject Property as a whole.

8. Parking Allocation Plan & Parking Management.
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8.1 Parking Allocation Plan. There are 249 surface parking spaces; 11 private garage spaces;
and 396 parking deck spaces on the Subject Property which shall be depicted on the Parking
Allocation Plan. Said Parking Allocation Plan shall identify where parking will be located
for Lots 1, 2, and 3 on Lots 4 and 5. Any owner of a Lot on the Subject Property may request
amodification of the Parking Allocation Plan which may be agreed to in writing by the other
owners. Said modification(s) will only be subject to the City of Naperville Planning and
Zoning Commission and City Council review and approval if the requested modification
would result in the number of parking spaces on any Lot falling below the minimum number
required by Sections 8.2 and 8.3 herein. .

In addition, the City Zoning Administrator may require that the owners of the Lots on the
Subject Property amend the Parking Allocation Plan then in effect if it is determined by the
Zoning Administrator that parking allocation for any Lot(s) is below the minimum number
set forth in Section 8.2 and 8.3 herein.

8.2 Commercial Parking. As a condition to approval of the planned unit
development and associated deviations for the Subject Property, OWNER AND
DEVELOPER made certain representations with respect to the operation and management
of parking for the Subject Property. OWNER AND DEVELOPER shall allocate a
minimum of ten (10) parking spaces per 1,000 square feet of gross floor area to Lot 1 and
Lot 2 (the “Commercial Parking Allocation”). The future uses on Lot 1 and Lot 2 shall not
exceed a parking demand of 10 spaces per 1,000 square feet of gross floor area for each user.

The Commercial Parking Allocation assumes that Lot 1 and Lot 2 will be utilized
exclusively for restaurants. If Lot 1 and/or Lot 2 are not utilized exclusively for
restaurants, the parking associated with operation of said Lots may be reallocated
in compliance with minimum standards established in the Naperville Municipal
Code then in effect subject to the written concurrence of the City of Naperville
Zoning Administrator.

8.3 Residential Parking. Parking spaces allocated to residential use,
including but not limited to guest parking for the multi-story apartment building on
Lot 3, shall be clearly marked as such. The owner of Lot 3 shall be responsible for
the active management of parking for the residential use of Lot 3 and shall manage
the multi-family parking through the leasing process and shall allocate a minimum
of 1.6 spaces per dwelling unit, with a maximum of 306 dwelling units, for the
multi-family residential building (the “Multi-Family Parking Allocation”). Any
parking space located in a surface lot that is intended for residential use shall at all
times be clearly signed for such residential use by the owner of Lot 3. The garage
located on Lot 4 shall be primarily used to provide parking for the residents and
guests of the residential building on Lot 3. However, not less than 51 parking spaces
in the garage shall be clearly marked as reserved for restaurant or retail customers.

The owner of Lot 3 shall require all residents and guests of the residential structure
on Lot 3 to display a hang tag, or other clearly marked identification on their
vehicle, identifying them as residents or guests.
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8.4 Enforcement. If it is determined by the City Zoning Administrator that
the parking requirements on all or any portion of the Subject Property are not being
met, the Zoning Administrator shall notify one or more of the owner(s) of the
Subject Property to that effect in writing and work with them to identify the
parameters of the parking shortage and determine how said parking shortage may
be resolved. Options which may be required by the City Zoning Administrator to
resolve a parking shortage may include one or more of the following:

a. Utilization of alternative parking solutions by the OWNER(s) such as
shared parking agreements with surrounding property owners or providing off-site
parking locations.

b. Prioritization of tenants with reduced parking requirements/demand
over restaurant/entertainment tenants.

c. Other options proposed by the Zoning Administrator or the owner(s).

The Zoning Administrator, with input from the owners of Lots on the Subject
Property who are willing to provide such input, will determine which option(s) will
most efficiently address the identified parking shortage. If the owner(s) disagree
with the determination of the Zoning Administrator, the owner(s) may, within thirty
(30) days of issuance of the determination of the Zoning Administrator, submit a
request for review to the City Council which shall be transmitted through the
Zoning Administrator.

If a request for review by the City Council is not taken within said timeframe, the
Zoning Director’s determination shall be final and the owner(s) of the affected
Lot(s) shall comply with said determination within ten (10) business days of the
expiration of the request for review period. If a request for review is made, the
owner(s) of the affected Lot(s) shall comply with the City Council’s direction
within ten (10) business days of said determination.

If Parking solutions directed by the City’s Zoning Administrator, or approved by
the City Council if a request for review is taken, are not fully implemented within
the timeframes set forth above, or any extension thereof consented to in writing by
the City’s Zoning Administrator, each day of continued failure to implement said
solutions shall constitute a separate ordinance violation which may be prosecuted
pursuant to the Naperville Municipal Code then in effect in addition to any other
remedies the City may deem appropriate to take at law or in equity. A request for
an extension of the time periods set forth in this Section 8.4 shall not be
unreasonably withheld by the City’s Zoning Administrator.

9. Building Elevations. The buildings constructed on Lot 1, Lot 2, and Lot 3 must be
constructed in compliance with the building elevations (“Building Elevations™) as
prepared by Antunovich Associates, on April 19, 2025 last revised on May 8, 2025 and
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attached to the hereto as Exhibit D. Modifications to the Building Elevations may be
administratively approved by the City of Naperville Zoning Administrator so long as
they comply with the City’s Building Design Guidelines and do not alter the concept
or intent of the approved elevations.

10. Construction Phasing. The Subject Property will be developed in three (3) phases
(“Phase” or “Phases™) as set forth in the phasing plan attached hereto as Exhibit E
(the “Phasing Plan”). Separate Building permits (for vertical construction) shall be
issued for each Phase.

OWNER AND DEVELOPER shall construct the Subject Property as set forth
in the Phasing Plan.

11. Fees Due. OWNER AND DEVELOPER shall pay all fees (which fees shall not be paid
under protest or otherwise objected to) set forth herein and required by the Naperville Municipal
Code as amended from time to time, including but not limited to the following:

11.1  Site Permit Review Fee: A site permit fee (1.65% of the approved
engineer’s cost estimate for commercial development and 1.5% of the approved
engineer’s cost estimate for residential development) will be charged for each Phase.
This fee is due prior to issuance of the site permit for said Phase.

11.2  Northeast Water Works Pump Station Fee: $16,905.60 ($1,761 per acre for
a9.6 acre site). This fee is due prior to issuance of the site permit.

113 Infrastructure Availability Charges and User Fees. Upon a request for
connection and service to the City’s water or sanitary system, OWNER AND
DEVELOPER shall pay for all infrastructure availability charges and user fees in
accordance with Title 8 of the Naperville Municipal Code as amended from time to
time, as are applicable to that portion of the Subject Property for which connection
and service is requested.

114  Facility Installation Charges and User Fees. Upon a request for connection
and service to the City of Naperville electric system, the OWNER AND
DEVELOPER shall pay for all Facility Installation Charges (FIC) and user fees in
accordance with Title 8 of the Naperville Municipal Code as amended from time to
time, as are applicable to that portion of the Subject Property for which connection
and service is requested.

11.5  Other Fees. Any resubmission fees, or other applicable fees notlisted in 11.1
through 11.4 above, shall be charged in accord with the provisions of the Naperville
Municipal Code or applicable policies and regulations then in effect, including but
not limited to the fee schedule in Section 1-9F (Municipal Finances: Development,
Entitlement and Other Required Application Process Fees) and Section 1-9H
(Municipal Finances: Fees for Construction and New Development).
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12.

13.

14.

Financial Surety. A letter of credit or bond in a form and from a source acceptable to the
City Attorney (“Surety™) shall be provided and maintained for each Phase of construction
on the Subject Property to secure OWNER AND DEVELOPER’s completion of
construction of the improvements set forth on the approved engineer’s estimate of probable
construction cost (“EOPCC”). For each Phase OWNER AND DEVELOPER shall provide
Surety in the amount of 110% of the EOPCC for said Phase . Surety shall be received and
approved prior to issuance of a site development permit for each Phase. Notwithstanding
provision of said Surety, until the improvements covered by the Surety have been approved
or accepted by the CITY, the OWNER AND DEVELOPER shall remain obligated for
completion of said improvements and/or (at the CITY’S sole discretion) to pay any costs for
said improvements to the extent that the Surety is not sufficient to pay for the costs of said
improvements, or in the event of any denial, or partial denial of coverage by the Surety, or
failure of the Surety to timely respond to a demand for payment.

Prior to acceptance of those improvements to be accepted and owned by the CITY, the
OWNER AND DEVELOPER shall provide the CITY with a maintenance surety for each
Phase in a form approved by the City Attorney as provided in Section 5-9-8 of the Naperville
Municipal Code, as amended from time to time.

Asto any Surety, or maintenance Surety, provided by the OWNER AND DEVELOPER to
the CITY hereunder, the OWNER AND DEVELOPER agrees that: (1) at no time shall the
CITY be liable for attorneys’ fees with respect thereto; (2) OWNER AND DEVELOPER
shall be liable to pay the CITY’s reasonable attorneys’ fees and costs (in-house or outside
counsel) in enforcement thereof; and (3) the list of circumstances set forth in such surety
(including any exhibit thereto) as bases for default thereunder shall entitle the CITY to draw
on said Surety.

Building Permits. No building permits shall be issued for the Subject Property, or
any portion thereof, until the Final Plat of Subdivision for the Subject Property has
been recorded and until the City Engineer has determined that sufficient
improvements have been installed and are functioning to protect the health, safety,
and welfare of the public.

General Conditions.

14.1 Binding Effect. City and OWNER AND DEVELOPER acknowledge and
agree that the terms contained herein shall be binding upon and inure to the
benefit of the City and the OWNER AND DEVELOPER and their
respective successors, assigns, and transferees, and any subsidiary, affiliate
or parent of the OWNER AND DEVELOPER (whether their interest is in
the SUBJECT PROPERTY as a whole or in any portion or aspect thereof).

14.2  Severability. It is mutually understood and agreed that all agreements and
covenants herein are severable and that in the event any of them shall be
held to be invalid by any court of competent jurisdiction, this Agreement
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shall be interpreted as if such invalid agreement or covenant were not
contained herein.

Amendment. The agreements, covenants, terms and conditions herein
contained may be modified only through the written mutual consent of the
Parties hereto.

14.4 Intentionally omitted.

14.5 Choice of Law and Venue. This Agreement shall in all respects be subject

to and construed in accordance with and governed by the laws of the State
of Illinois. Venue for any action arising out of the terms or conditions of
this Agreement shall be proper only in the Circuit Court for the Eighteenth
Judicial Circuit, DuPage County, Illinois.

14.6 Ambiguity. If any term of this Agreement is ambiguous, it shall not be

14.7

14.8

construed for or against any Party on the basis that the Party did or did not
write it.

Recordation. This Agreement will be recorded by the City with the office
of the DuPage County Recorder.

Term. This Agreement shall be effective upon the Effective Date set forth
in Section 14.14 hereof and shall terminate, without further action by either
Party, upon the later of fifteen (15) years from the Effective Date or issuance
of all final certificates of occupancy for the Subject Property. At the request
of the OWNER AND DEVELOPER of the Subject Property, the Parties
shall voluntarily execute documentation evidencing the termination or
expiration of this Agreement on the condition that: (i) the term of the
Agreement, as set forth in this Section 14.8, has expired.

14.9 Automatic Expiration. If the final plat of subdivision for the Subject

14.10

14.11

Property is not recorded within five (5) years of the date of approval of the
ordinance approving the Final Plat of Subdivision and this Agreement by
the City Council, the Final Plat of Subdivision and this Agreement shall
automatically lapse and become null and void without further action by the

City.

Survival. The terms and conditions set forth in the following paragraphs of
this Agreement shall survive the expiration or termination of this
Agreement: 1 through 13 and 14.1, 14.2, 14.5, 14.6, 14.10, and 14.13.

Authority to Execute/ OWNER AND DEVELOPER. The undersigned
warrants that he/she is the OWNER AND DEVELOPER of the Subject
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14.12

14.13

14.14

Property, or is the duly authorized representative of the OWNER AND
DEVELOPER of the Subject Property in the case of a corporation,
partnership, trust, or similar ownership form which owns the Subject
Property and that the undersigned has full power and authority to sign this
document and voluntarily agrees to the provisions set forth herein.

Authority to Execute/City. The undersigned City Manager warrants that
he has been directed to, and has the authority to, execute this Agreement.
The undersigned City Clerk warrants that she has been directed to, and has
the authority to, attest the signature of the City Manager on this Agreement.

Exhibits. All exhibits attached hereto or referenced herein are incorporated
herein by reference and made part hereof.

Effective Date. The effective date of this Agreement (“Effective Date”)
shall be the date upon which it is fully executed by both Parties hereto.

/SIGNATURES ON FOLLOWING PAGES/
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OWNER AND DEVELOPER/DIEHL ROAD OWNER LLC:

\“_g_,
[Signature] David Bach

DAND BAG
[Printed name]

[Title] Senior Managing Director

State of Illinois )
) ss
County of DuPage )

The foregoing instrument was acknowledged before me by D “’W‘L 'B@d\
this 3 day of OCfvber 2025.
ok PJ homnehon
Notary Public
Print Name
Given under my hand and official seal this J day of O dhor , 2025.
My p P Shanacton
-Seal- Notary Public
My Commission Expires: R/26/2026
OFFICIAL SEAL
MARK P SHANNAHAN

NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 12/26/2026
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CITY/CITY OF NAPERVILLE

By:
Douglas A. Krieger
City Manager
ATTEST:
By:

Dawn C. Portner
City Clerk

Date:




LEGAL DESCRIPTION

LOT 1 INHEWLETT PACKARD SUBDIVISION IN SECTION 5, TOWNSHIP 39 NORTH,
RANGE 10 EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT
THEREOF RECORDED JANUARY 6, 1987 AS DOCUMENT NO. R87-001296 IN
DUPAGE COUNTY, ILLINOIS. EXCEPTING THAT PART TAKEN FOR ROAD
PURPOSES AS DESCRIBED IN THE FINAL JUDGEMENT ORDER RECORDED
JANUARY 10, 2005 AS DOCUMENT R2005-5859.

PIN: 08-05-302-023

ADDRESS: 1200 - 1212 E. DIEHL ROAD, NAPERVILLE, IL 60563

EXHIBIT A
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